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ELECTORAL AMENDMENT BILL 2008 

Second Reading 

Resumed from 14 May. 

DR J.M. WOOLLARD (Alfred Cove) [12.28 pm]: I believe the Leader of the Opposition intends to speak on 
this bill. In the meantime, I will make some comments. This bill proposes to amend section 16B of the Electoral 
Act 1907. Subsection (2) of that section states —  

If the office of Chief Justice of Western Australia is vacant, or the Chief Justice is absent or is for any 
other reason unable to act as Electoral Distribution Commissioner, the Governor may appoint another 
Judge of the Supreme Court to act in the office of Electoral Distribution Commissioner . . .  

The minister’s amendment will take it further than that because the bill requires that the person appointed should 
be a judge, and he or she can be a retired judge. The minister said in his second reading speech — 

It is envisaged that a retired judge may be appointed to fill the position. However, if no retired judge is 
available or willing to take the appointment, it will be possible to appoint a current member of the 
judiciary to fulfil the role.  

I would like the legislation to ensure that, before a current member of the judiciary is appointed to that role 
confirmation is provided that an appropriate retired judge has not been found. It is appropriate that a judge be 
appointed to that position; it should be someone with a legal background. If a junior or mid-level legally 
qualified person is appointed, it could leave open for debate whether that person might be prone to persuasion by 
one of the major parties. In the past, particularly in the High Court, judges have been appointed who have had 
more of a Labor background and others have had more of a Liberal background. I think it is appropriate that a 
senior member of the judiciary chair the Electoral Distribution Commissioners. Unless any contrary arguments 
in this house persuade me otherwise, I will support the bill.  

MS S.E. WALKER (Nedlands) [12.31 pm]: I have never thought a Chief Justice should be involved in 
anything political like this, because such an appointment could allow certain inferences to be drawn. Given the 
corruption of democratic processes that appears to be going on all the time, the last thing we want is for 
inferences to be drawn because a member of the judiciary is involved in electoral redistribution.  

Mr J.A. McGinty: Does that mean any member of the judiciary? We are limited here to the Chief Justice.  

Ms S.E. WALKER: The Chief Justice holds a very important position. In this state he holds an even more 
important position that requires him to be a model of integrity, as he should be. I have never been comfortable 
with the Chief Justice being in a role such as this. I do not agree with the member for Alfred Cove that a junior 
or mid-level judge should not be appointed. All the judges whom I have known who have been appointed — 

Dr J.M. Woollard: I was referring to lawyers. I said a junior or mid-level qualification. I agree that the person 
should be a judge or retired judge, who is legally qualified, but not someone with a junior or mid-level 
qualification. 

Ms S.E. WALKER: There is nothing in the bill about a lawyer being appointed, is there?  

Mr J.A. McGinty: No; it needs to be someone with judicial experience.  

Ms S.E. WALKER: In fact, in this state a senior practitioner is someone with five or seven years’ post-
admission experience. All lawyers in this state with that experience are considered to be senior practitioners. 
Any Supreme Court or District Court judge would be suitable. I am not quite sure why magistrates have been left 
out. It is a shame for magistrates, because to become a lawyer, one must have certain legal qualifications. To 
become a magistrate, a person must have practised as a legal practitioner in this state for a certain number of 
years. I think it is about the same amount of time as is required to become a District Court judge or a Supreme 
Court judge. 

Mr J.A. McGinty: I think that is right. 

Ms S.E. WALKER: I do not know why magistrates have been left off the list, unless the minister thinks that the 
work they do is not as serious. 

Mr J.A. McGinty: I think the reason is simply that we looked at superior court judges. That is no disrespect to 
magistrates. They essentially have the same qualification requirements as superior court judges. We thought it 
might be more palatable, given the political sensitivity surrounding the appointment, if it was either a present or 
former superior court judge. 
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Ms S.E. WALKER: I also did not agree—I hope the member for Alfred Cove does not think I am having a go at 
her, because I am not — 

Dr J.M. Woollard: I am happy to have a go at you too! 

Ms S.E. WALKER: There is no need for that; we are having a civil debate. 

Some senior judges do not behave very well, such as Justice Einfeld in Sydney. 

Mr J.A. McGinty: Former Justice Einfeld. 

Ms S.E. WALKER: What about the former Labor Attorney General who became a Supreme Court judge and 
crashed his car? 

Mr J.A. McGinty: That was a sad case. Jeff Shaw.  

Ms S.E. WALKER: That is it. I do not agree that Attorneys General or politicians should become judges, 
because of the very nature of what politics does to a person. Being a politician alters a person’s mindset. That is 
just my view. That is particularly the case for people who are allied with powerbrokers. Lawyers are trained 
completely differently from the way politicians operate. There can be honourable politicians; I am not saying 
that there are not. It is vitally important, in the interests of justice, for the judiciary to be seen to be operating 
completely independently of politics. 

I remember when a civil matter was before the Supreme Court and the newly appointed Supreme Court judge 
asked me whether I felt there was a perception of bias for a certain reason. I had such confidence in the Supreme 
Court and in the appointment of the person that I said I was quite happy for him to consider the merits of the case 
and I got my order. I am pleased that the current Chief Justice instigated this provision—if he was the instigator. 
I suppose that as he has fitted into his role and realised the importance of the separation, he has decided to 
distance himself from it. 

I would prefer also to see the commissioner chosen by the Chief Justice. I have not fully formulated my view on 
why I instinctively feel that—I just do. I do not know whether the government will appoint someone to that 
position. I think that the person should be asked. Perhaps the Chief Justice could choose someone so that the 
process is seen to be completely independent. That would protect the judiciary and provide an extra bit of 
distance. As I have said, I did not realise that this bill was coming on today. They are my thoughts on this matter. 
I am unsure whether we will go into consideration in detail on this. 

Mr J.A. McGinty: I think we will. 

Ms S.E. WALKER: I would like to because I want to know more about how the minister will appoint the 
person who is to replace the Chief Justice. 

MR T. BUSWELL (Vasse — Leader of the Opposition) [12.39 pm]: My colleagues and I have discussed the 
Electoral Amendment Bill 2008 at some length. We have mixed views on this bill. Firstly, we appreciate and 
understand the comments made by the Chief Justice. He expressed his view to me personally a couple of times 
when I had the good fortune to bump into him at the odd function and various other events. His view is that it is 
not appropriate for him as Chief Justice to effectively head up the process by which our boundaries are 
determined under the legislation. I also wish to put on record my thanks for the work that the Chief Justice did 
on the last redistribution. Although we on this side of the house were never comfortable with the outcome of the 
process that was determined by the legislation, he filled the requirements of his position under the legislation 
admirably. We had a briefing with the three people involved—the Government Statistician, Mr Gately and the 
Chief Justice. It went for a few hours. We discussed in intricate detail elements of boundary redistributions, 
almost down to which street belonged in which electorate. The Chief Justice had a level of knowledge about that 
which surprised me and certainly kept us on our guard. If my memory serves me correctly, the Warburton 
community was originally located in the seat that included Carnarvon, which is a fair stretch. The nearest centre 
for servicing would probably be Newman. 

Mr J.J.M. Bowler: I think it was Port Hedland.  

Mr T. BUSWELL: Whatever town it was, we thought that was a reasonable outcome electorally. We were 
pretty keen for that seat not to include Kalgoorlie because there were historic links and non-political reasons for 
it to have been where the original maps suggested. The member for Murchison-Eyre recommended that that was 
inappropriate and there were stronger links between Warburton and Kalgoorlie. We discussed this at great length 
with the Chief Justice, who informed us that in the preceding week he had spent a couple of days in Warburton 
canvassing this matter at great length with the local community. They felt a stronger affiliation with Kalgoorlie. 
He invested a lot of time, effort and energy in his role, which he took very seriously. I do not think his letter is in 
any way, shape or form a reflection on his capacity to do the job, nor the extent to which he did the job last time. 
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We understand the position of the Chief Justice. Notwithstanding that, we have some major concerns with this 
legislation. I will go through those in a moment.  

I want to foreshadow something to the minister. He may be interested in this. He may remember that he inserted 
section 16M into the Electoral Act the last time it was amended. Section 16M deals with the supposed protection 
of one vote, one value principles by absolute majority. The changes that the minister is attempting to make to 
sections 16A and 16B of the act will require an absolute majority in the upper house. 

Mr J.A. McGinty: And in this house.  

Mr T. BUSWELL: It is a bit easier for the government to achieve an absolute majority in this house than the 
upper house. My message to the minister today is that my colleagues in the upper house will more than likely be 
discussing with him how he intends to get this bill through the upper house, given the objections that I will 
outline shortly. I just thought I would foreshadow that. It may or may not impact on his consideration of some of 
the amendments that we have foreshadowed.  

Mr J.A. McGinty: There is an appreciation of the constitutional requirement for an absolute majority in each 
house of Parliament, which meant we split this bill into two bills—this bill requiring an absolute majority, and 
the second electoral bill that we will deal with this afternoon not requiring an absolute majority.  

Mr T. BUSWELL: I am aware of that. The minister will find that our amendments will be much more 
vigorously pursued in the upper house where the absolute majority is not as easy to attain as it is in this house. 
The opposition’s main concern about this bill relates to what I term the veritable smorgasbord of existing or 
former persons with judicial experience from which this government will have the power to choose when 
selecting a person to fill the position that the Chief Justice currently fills. Our view is that the potential pool of 
people to be taken into consideration will be far too wide. Let us consider the pool of people from whom that 
person can be drawn. A person with judicial experience is defined under clause 4 of the bill currently before us 
as — 

(a) a person who is or has been a judge of the Supreme Court, the District Court or the Family 
Court of Western Australia; 

That is a quite wide field from which to choose. It goes on — 

. . . or 

(b) a person who has been a judge of — 

(i) the Supreme Court of another State or a Territory; or 

(ii) the High Court of Australia; or 

(iii) the Family Court of Australia; or 

(iv) the Federal Court of Australia; 

Mr C.C. Porter: Justice Einfeld might be it! 

Mr T. BUSWELL: That is a good point. 

Therein lies the predicament as the opposition sees it. The government will have the capacity to select a 
chairman of the Electoral Distribution Commissioners who comes from a wide and varied pool of judicial 
officers. I am not suggesting that the Minister for Electoral Affairs would misuse the choice that the pool would 
give the government in selecting a replacement for the current Chief Justice. However, those who follow in the 
minister’s footsteps may determine to go on a hunt around Australia to find a suitable judicial person who may 
have a well-known political leaning. Heaven forbid that could even happen with someone on our side of politics! 
The minister may find a former judge who has a well-known and well-documented bent to his side of politics; 
or, indeed, the opposition may find someone who has a bent to our side of politics. As the minister well knows, 
some members of the judiciary are not backward in coming forward to express their political views, either 
directly or through the judgements they hand down. 

Our concern is two-fold. Firstly, this bill gives the government too broad a scope to work out effectively who it 
will cherry pick into the position. In other words, the buffet or smorgasbord of potential judges is too broad and, 
as a result of that, political overtones, undertones or imperatives may come into play. Secondly, it is the 
opposition’s contention and strong view that the person who fills the role as chairman of the Electoral 
Distribution Commissioners should be a person who has had recent experience in Western Australia. We believe 
that Western Australia is a unique part of the nation and we regard this process as fundamentally important to 
democratic traditions in Western Australia. Let us not forget that the chairman of the Electoral Distribution 
Commissioners fills a fundamentally important role. We do not accept that it is in the best interests of the 
democratic processes of Western Australia that the person who fills that role be a person brought in from 
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interstate who has very little understanding of certain peculiarities that surround the Western Australian electoral 
system for deciding the distribution of communities in the state and the like. I think the example I outlined 
earlier about Chief Justice Martin and the information he was able to bring to the table as it related to Warburton 
is a case in point. 

Soon some proposed amendments to the legislation will be circulated by the opposition; they are designed to 
quite simply limit the pool of selection possibilities to people who are or have been a judge of the Western 
Australian Supreme Court. I am not going to argue about the merits or otherwise of the proposed amendments at 
the moment. However, this is a matter that the opposition feels is very serious and one that we in this house will 
be pursuing by way of amendment to the bill. Again, as I foreshadowed, it is a matter that the opposition will be 
pursuing very vigorously in the upper house, where it has a larger capacity to influence the outcome. I urge 
members to give consideration to the concerns raised by the opposition. They are, firstly, that the potential pool 
of judicial officers is too broad and there could be an impression created that it is subject to some sort of political 
cherry-picking process. Secondly, the opposition would like a person who is currently working, or has worked 
recently, in Western Australia to fill that role.  

Mr J.A. McGinty: Your amendments go a lot further than that, and pick up the exact opposite intent of what the 
member for Nedlands was saying. She said she’d like to see it extended to include any judicial officer, including 
a magistrate, for instance — 
Mr T. BUSWELL: That is not our view. 
Mr J.A. McGinty: Your amendments seem to be going the other way by deleting — 
Mr T. BUSWELL: They do. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 3794.]  
 


